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Chapter 5

The Evolution of the
Legal Meaning of
Charity in Canada:
Trends and Challenges

Kathryn Chan, University of Victoria
Josh Vander Vies, Versus Law Corporation

Many Canadians have their first encounter with charity law and policy when they attempt to
determine whether the nonprofit organization that they are involved in is eligible for registered
charity status. While all nonprofit organizations are exempt from paying Part I income tax under
the federal Income Tax Act (1985), registered charities are among the shorter list of designated
“qualified donees” that are entitled to issue valuable tax receipts to corporate and individual
donors (ss. 110.1 and 118.1).! This latter benefit, which is “designed to encourage the funding of
activities which are generally regarded as being of special benefit to society,” is often a “major
determinant” of an organization’s success (Vancouver Society of Immigrant and Visible Minority
Women v MINR [Vancouver Society), 1999: para. 128).

The legal definition of charity plays a crucial function in determining what subset of Canadian
nonprofit organizations will be endowed with the additional benefits and burdens of registered
charity status. The Income Tax Act stipulates that to be registered as a charity, an organization
must be constituted and operated “exclusively for charitable purposes.” An organization that is
registered as a “charitable organization” must also devote all its resources to charitable activities
that the organization carries out itself.? The Income Tax Act does not define the term “charitable,”
however. In this situation, the longstanding practice of both the Canada Revenue Agency (CRA)
and the federal courts has been to draw guidance from the common law (Vancouver Society:
para. 28).2
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The purpose of this chapter is to describe and analyze the manner in which the legal concept of
charity has evolved in Canada. We structure our discussion around four questions:

1. How have the courts contributed to the evolution of the legal meaning of charity in Canada?

2. Why have so few litigants succeeded in convincing the courts to advance the legal meaning
of charity?

3. How has the CRA Charities Directorate contributed to the evolution of the legal meaning of
charity in Canada?

4. How does the current Canadian approach to the legal meaning of charity differ from that of
other common law jurisdictions?

Given the summary nature of this chapter, we do not attempt to describe all of the charity law
decisions rendered by Canada’s federal courts since the Minister of National Revenue began
registering charities in 1966. Rather, we aim to highlight certain important developments in the
evolution of the legal definition of charity, to situate Canada’s approach to defining charitable
purposes vis-a-vis that of other Anglo-Commonwealth jurisdictions, and to flag certain obstacles
to the judicial development of the concept by the Federal Court of Appeal.

How Have the Courts Contributed to
the Evolution of the Legal Meaning of
Charity in Canada?

The Parliament of Canada has never exercised its power to determine the meaning of charity
under the registered charity regime. Subsections 248(1) and 149.1(1) of the Income Tax Act
establish rough outer boundaries for the sector by identifying and partially defining three
categories of charities that the Minister of National Revenue may register.* Subsection 149.1(1)
defines charitable organizations and public and private foundations by reference to the
“charitable purposes” (fin de bienfaisance) for which they are constituted and the “charitable
activities” (activités de bienfaisance) they carry out. However, the Income Tax Act does not
specify the meaning of a “charitable purpose,” save to state that it includes the disbursement of
funds to defined “qualified donees.” Similarly, the Income Tax Act does not define “charitable
activities,” although it does clarify that certain public policy and business activities fall within the
term. In the absence of a precise statutory definition of charity, the Revenue Minister has always
determined the meaning of the statutory terms “charitable purpose” and “charitable activity” by
reference to the common law.°

The common law concept of a charitable purpose took its early shape in the English Court of
Chancery, which exercised jurisdiction over property held in trust from at least the 15th century
(Jones, 1969: 2-9). In determining what objects were charitable, the court took as its guide the
list of “good, godly and charitable” purposes set out in the preamble to an Elizabethan statute. In
modern English, these purposes are:
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The relief of aged, impotent, and poor people; the maintenance of sick and maimed
soldiers and mariners, schools of learning, free schools, and scholars in universities;
the repair of bridges, ports, havens, causeways, churches, seabanks, and highways;
the education and preferment of orphans; the relief, stock, or maintenance of
houses of correction; marriage of poor maids; supportation, aid, and help of

young tradesmen, handicraftsmen, and persons decayed; the relief or redemption
of prisoners or captives; and the aid or ease of any poor inhabitants concerning
payment of fifteens, setting out of soldiers, and other taxes.

The limited purpose of the Statute of Elizabeth was to delimit the jurisdiction of certain
commissioners tasked with addressing misuses of charity property, and the charitable uses

set out in the preamble were not originally understood to constitute an exclusive or fixed list
(Picarda, 2010: 10). By the start of the 19th century, however, the Court of Chancery had affixed
the common law meaning of charity to the preamble and severed it from parallel notions of
benevolence and liberality that had been embraced by the civil law (Chan, 2007: 512).

In the 1891 Income Tax Special Commissioners v Pemsel [Pemsel] decision, the House of Lords
sought to clarify the common law meaning of charity by establishing four general categories,

or “heads,” of charitable purposes: the relief of poverty, the advancement of education, the
advancement of religion, and “other purposes beneficial to the community, not falling under any
of the preceding heads” (p. 28).

The fourth Pemsel head is a residual category, which today includes important purposes such
as the provision of public works, the preservation of public order, the promotion of health, the
preservation of the environment, and the care of children (Maurice & Parker, 1984: 90-134).
People pursuing novel benevolent projects often seek charitable recognition for their projects
under the fourth head, inviting the court to recognize new purposes as charitable on the basis
that they are a reasonable extension of, or analogous to, existing charitable objects (Scottish
Burial Reform and Cremation Society Ltd v Glasgow Corporation [Scottish Burial Reform], 1968).
However, the scope of this residual category is limited by the requirement that a fourth-head
purpose be either listed in the preamble to the Statute of Elizabeth or within the “spirit and
intendment” of the purposes set out therein (Scottish Burial Reform). In order to be charitable,
a purpose must also benefit the community or a significant section of the community within the
meaning of the public benefit doctrine. Finally, to be charitable in Canada, a purpose must not
be “political.”

The Income Tax Act establishes the procedure through which the Revenue Minister’s views on
the legal meaning of charity can be challenged in court. Pursuant to subsection 168(4) of the
act, a legal person, usually a nonprofit corporation, who objects to a decision of the minister to
refuse to register that organization as a charity or to revoke an organization’s registered charity
status may file a written “notice of objection” with the minister within 90 days from the date

of mailing of the decision. The minister is obliged to consider such objections “with all due
dispatch,” although in practice the task is delegated to CRA officials who work in the Tax and
Charities Appeals Directorate (Income Tax Act, 1985: s. 165(3)). Pursuant to paragraph 172(3)
(a.1) of the Income Tax Act, a person may appeal the minister’s confirmation of a registration
or revocation decision to the Federal Court of Appeal. In theory, this procedure provides an
opportunity for a superior court to incrementally develop the concepts of “charitable purposes”
and “charitable activities” by reference to the common law. As we will see, however, the Federal
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Court of Appeal has very seldom adopted the common law practice of declaring objects to be
charitable by reasonable extension or analogy to existing charitable objects.

Since 1980, the Federal Court of Appeal has heard and decided approximately 50 appeals of
Charities Directorate decisions to not register or to revoke the registration of a charity. Two

of these appeals, Vancouver Society and AYSA v CRA [AYSA], 2007, were ultimately decided

by the Supreme Court of Canada. The decision in the Vancouver Society case states that in
making decisions about charitable status, courts should adapt the common law as necessary
and not “perpetuate rules whose social foundation has long since disappeared” (at para. 150).”
However, it also instructs courts to leave changes with more complicated ramifications to the
legislature.® The Federal Court of Appeal has taken the latter instruction particularly to heart. In
certain charitable registration cases, the Federal Court of Appeal has advanced or expanded the
concept of a charitable purpose, using the common law methodologies of identifying analogies
to, or determining reasonable extensions of, existing charitable purposes to keep charity law
moving in accordance with new social needs.’ In most charitable registration cases, however,
the court has refused to draw analogies with the existing case law or to advance the concept of
a charitable purpose. The cumulative effect of these refusals has been to stultify or narrow the
legal definition of charity in Canada.

There are a limited number of Federal Court of Appeal cases where the court can be said to
have materially advanced or developed the legal concept of a charitable purpose. This eclectic
group of cases includes Native Communications Society of BC v MNR [Native Communications),
1986, where the Federal Court of Appeal allowed an appeal against CRA’s refusal to register a
nonprofit corporation whose purposes included:

* organizing and developing radio and television productions;
e providing training as communication workers;
e publishing a nonprofit newsletter; and

e delivering information on subjects relevant to the “native people of British Columbia”
(at para. 2).

While there was no case directly on point, the court held that

it would be a mistake to dispose of this appeal on the basis of how this purpose or that
may or may not have been seen by the Courts in the decided cases as being charitable
or not. This is especially so of the English decisions relied upon, none of which are
concerned with activities directed toward aboriginal people (at para. 18).

Relying in part on the special constitutional status of the Aboriginal Peoples of Canada, the court
held that the broadcast of media for the education of Aboriginal people on Aboriginal issues
should be added to the common law of charitable purposes (Native Communications: para. 11).

Everywoman’s Health Centre Society (1988) v MNR [Everywoman’s Health], 1992, and Vancouver
Regional FreeNet Association v MNR [FreeNet], 1996, round out the small group of positive
fourth-head decisions under the registered charity regime. In Everywoman’s Health, the Federal
Court of Appeal held that the provision of abortion services was analogous to the provision of
other medical services, and was thus charitable under the fourth head. In FreeNet, a decision
rendered in the early years of the internet, a majority of the Federal Court of Appeal allowed

an appeal of the Revenue Minister’s refusal to register an organization that provided a free
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electronic communication network. Neither CRA nor the Federal Court of Appeal accepted
Freenet’s argument that its objects and activities were analogous to those of a physical public
library or community centre (both recognized as charitable). Instead, the court reached back to
the Statute of Elizabeth’s reference to “highways” and “causeways,” holding, “I do not want to
insist unduly on the analogy to the information highway,” but “there is absolutely no doubt in
my mind that the provision of free access to information and to a means by which citizens can
communicate with one another on whatever subject they may please is a type of purpose similar
to those which have been held to be charitable” (FreeNet).

Vancouver Society is also generally counted among the Canadian decisions that advanced or
developed the legal concept of charity. The decision involved an application for charitable
status by a British Columbia society that sought to assist and educate the community at large
but that had a “particular (though non-exclusive) focus upon immigrant and visible minority
women” (at para. 5). To that end, it provided career and vocational counselling, along with

a variety of workshops and projects involving resumé writing, understanding foreign degree
equivalencies, interviewing, and anti-racism initiatives (Vancouver Society). CRA refused to
register the society as a charity, and a majority of the Supreme Court of Canada ultimately
dismissed the society’s appeal on the basis that its final corporate object (“to do ‘all such things
that are incidental or conducive to the attainment of” its other purposes”) was too broad and
vague to allow for charitable registration (Vancouver Society: paras. 193-195). Nevertheless, the
decision expanded the advancement of the education head, which had previously been largely
confined to “structured, systematic instruction” or traditional academic subjects. Vancouver
Society introduced a more inclusive approach to education, which encompasses any information
or training “provided in a structured manner and for a genuinely educational purpose” (at para.
170). In appropriate circumstances, the court held, “an informal workshop or seminar on a
certain practical topic or skill can be just as informative and educational as a course of classroom
instruction in a traditional academic subject” (Vancouver Society: para. 171).

While Canadian courts have occasionally adopted an expansive and creative approach to

the definition of charity in the income tax context, they have more often refused to expand

the bounds of the registered charity regime. Two cases illustrate this trend.!® The first, AYSA,
addressed the Minister of National Revenue’s refusal to register an amateur youth soccer
association on the basis that the promotion of amateur sport was not charitable. A 19th-

century English case involving a yachting race stated that “a mere sport or game” should not

be charitable (Re Nottage, 1895). AYSA acknowledged this common law authority but argued
before the Supreme Court of Canada that “the time [was] ripe” for Canadian courts to recognize
the public benefit and the charitable nature of promoting amateur sport (at para. 33). The court
described the reasoning in the 1895 yachting case as “perfunctory” but relied on it nonetheless
in declining to expand the common law definition of charity. The court dismissed the entity’s
appeal for charitable registration and held that recognizing youth soccer as charitable “would
be a change better effected by Parliament than by the courts” (4YSA: para. 200). The Supreme
Court of Canada also noted that the “registered Canadian amateur athletics association” (RCAAA)
designation in the Income Tax Act accorded charity-like privileges to a narrower group of sports
organizations that had “the promotion of amateur athletics in Canada on a nationwide basis as
[their] exclusive purpose and exclusive function” (AYSA: paras. 34-40).

News to You Canada v MNR [News to You], 2011, is a second case that illustrates the Canadian
courts’ reluctance to expand the common law concept of charity through analogy or reasonable
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extension of the existing case law. We have seen that, in 1986, the Federal Court of Appeal
expanded the definition of charitable purposes to include the broadcast of Aboriginal media. In
2010, a nonprofit communications company attempted to build upon this development, seeking
registered charity status to “produce in-depth news and public affairs programs designed to
provide unbiased and objective information concerning significant issues and current events that
are relevant to a large sector of the general public” (News to You: para. 2). On appeal from the
negative registration decision of the Revenue Minister, News to You argued that the decision in
Native Communications could reasonably be extended to the production of media programs

on non-Aboriginal issues and that its in-depth news programs would benefit the public within
the meaning of the common law. However, the Federal Court of Appeal rejected the appellant’s
argument, holding that unlike the society in Native Communications, News to You was “a

mere vehicle for conveying news” (News to You: para. 18). The court also limited the ruling in
Native Communications by emphasizing the “special position occupied in Canada by Aboriginal
peoples” and suggested that a charitable purpose would more readily be found to exist where
the charitable beneficiaries comprised “individuals from groups or communities commonly
recognized as in need of charitable assistance” (News to You: para. 31). News to You did not
generate an immediate legislative response. However, in 2019, almost a decade after the negative
ruling, the Government of Canada announced its intention to extend charity-like privileges to
nonprofit journalism (Morneau, 2019: 173). It remains to be seen how the amendments will
interact with the registered charity provisions.

Why Have So Few Litigants Succeeded
in Convincing the Courts to Advance
the Legal Meaning of Charity?

Given the overwhelming number of failed appeals of the Minister of National Revenue’s
charitable registration and revocation decisions, it is worth asking why so few litigants have
succeeded in convincing the federal courts to advance the meaning of charity to keep pace

with new social needs. In this section, we briefly identify some of the obstacles to the judicial
development of the concept of charity under the registered charity regime, before discussing the
ways in which CRA policy functions to fill the gaps in the case law.

A first explanation for the very low number of successful appeals addressing the legal definition
of charity is simply that very few parties choose to appeal charitable registration and revocation
decisions under the Income Tax Act’s statutory appeal procedure. The reticence to appeal is

at least partly attributable to the high cost of litigation and the limited funds available to most
nonprofit organizations. However, it is also attributable to principles of Canadian administrative
law, which require the Federal Court of Appeal to accord a significant amount of deference to
the registration and revocation decisions of the Minister of National Revenue.

For many years, statutory appeals from charitable registration and revocation decisions were
governed by administrative law review principles (Mouvement laique québécois v Saguenay,
2015; Edmonton v Edmonton East (Capilano), 2016).** An organization that was denied
registered charity status could appeal the decision on the basis that the minister had incorrectly
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decided an “extricable question of law,” including a question about the interpretation of the
Income Tax Act. However, decisions on questions of fact or of mixed fact and law could be
appealed only on the basis that those decisions were unreasonable (Prescient Foundation v
Canada (MNR), 2013; Credit Counselling Services v MNR [Credit Counselling], 2016). The Federal
Court of Appeal held that reasonableness was the appropriate standard of review when the
question was whether activities were charitable (Fuaran Foundation v Canada (Customs &
Revenue Agency), 2004: para. 10), whether a registered charity had made a gift to a non-qualified
donee (Opportunities for the Disabled Foundation v MNR, 2016), and whether a registered
charity had failed to devote its resources to its own charitable activities (Public Television,
2015)."> Where an organization’s charitable registration had been refused or revoked for multiple
reasons, the appellant faced the difficult task of demonstrating that the minister had acted
unreasonably or incorrectly in respect of each ground (World Job and Food Bank Inc v R, 2013:
para. 5).

The recent Supreme Court of Canada decision in Canada (Minister of Citizenship and
Immigration) v Vavilov, [Vavilov], 2019, has changed the Canadian law on the standard of review.
Courts are now required to apply (judicial) appellate standards of review to decisions that are
subject to a statutory appeal to a court (Vavilov: para. 37). While the correctness standard will
continue to apply to questions of law arising in charitable registration and revocation appeals
post-Vavilov, decisions on questions of fact, and non-extricable questions of fact and law, will
be reviewable only in cases of “palpable and overriding error” (para. 37). This change will make
it even more difficult for parties to successfully appeal denials or revocations of registered
charity status. Together with the prohibitive costs of a judicial appeal, the deferential principles
of Canadian administrative law create a major disincentive for nonprofit organizations to

appeal negative charitable registration or revocation decisions. By discouraging the initiation of
statutory appeals, these principles also slow the judicial development of the legal meaning of
charity.

A second explanation for the low rate of successful charitable registration appeals is that the
federal courts have generally not applied equitable principles when deciding appeals under

the registered charity regime. Historically, disputes over charity property were adjudicated in

the English Chancery courts. These courts developed principles (later identified as “equitable
principles”) that oriented judges toward rescuing imperfect charitable gifts that might otherwise
fail because of technicalities or ambiguous drafting.’® The most general rule was that “the court
leans in favour of charity” (Warburton, Morris, & Riddle, 2003: 175), and this generous rule
provided a space in which courts could develop the legal definition of charity by reasonable
extension and analogy. However, despite being constituted as a court of “law, equity and
admiralty in and for Canada,” the Federal Court of Appeal has generally declined to apply
equitable principles in cases arising under the registered charity regime (Chan, 2016a). A number
of unsuccessful charitable registration appeals have turned on minor drafting defects, or on the
court’s refusal to presume (contrary to the law of equity) that an organization’s directors would
carry out the objects of the organization in accordance with charity law (Chan, 2016a: 44-52). By
declining to apply the curative principles of equity to applicants for registered charity status, the
Federal Court of Appeal has further reduced the pool of cases in which the definition of charity
might develop.
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A third explanation for the very low rate of successful appeals addressing the legal definition

of charity in Canada relates to the absence of provincial involvement in charitable registration
appeals. Historically, in the English common law tradition, it was common for the attorney
general to intervene in legal proceedings concerning the legal definition of charity. The Crown’s
chief legal officer did not advocate for either party to the dispute, but rather represented the
interests of “charity in general” or the potential beneficiaries of the trust before the court. The
Charities Act 2011 (UK) explicitly preserves this historic role, authorizing the Attorney General,
acting as the protector of charity on behalf of the Crown, to apply for the review of any decision
or order of the Charity Commission (s. 318).!% The Charities Act also authorizes the Attorney
General to refer questions of charity law to a newly constituted Charity Tribunal (Charities Act
2011: s. 326). As Lloyd (2007) points out, this provision was included “with the intention of
ensuring that important questions may be resolved by the Tribunal without any particular charity
needing to find the funds to bring a case.”

The broad public mandate of the English Attorney General in matters affecting the definition

of charity can be contrasted with the roles played by his Canadian counterparts under the
registered charity regime. Because the management of charities is a matter of exclusive
provincial jurisdiction under the Constitution of Canada, the Crown in right of Canada (or simply
the Crown) does not enjoy the English Crown’s prerogative powers with respect to charities.
The Crowns in right of the provinces do enjoy the prerogative powers associated with the law
of charitable trusts but have not adopted the practice of instructing their chief legal officers

to appear in charity proceedings (Bonanza Creek Gold Mining Co Ltd v R, 1916). In practice,
therefore, the Attorney General of Canada acts as advocate for the Minister of National Revenue
in appeals of her charitable registration decisions, while the provincial Attorneys General do not
appear at all. The result is that no public official acts as a protector of charity in general, or a
representative of the public interest in charity property, in any federal proceeding affecting the
scope of the legal definition of charity, making it even more difficult for the interests of charity
to prevail.

How Has the CRA Charities Directorate
Contributed to the Evolution of the
Legal Meaning of Charity in Canada?

For the reasons discussed above, it has become increasingly rare for parties to appeal the
Minister of National Revenue’s charitable registration and revocation decisions. The lack

of willing appellants means that little case law is being produced to guide the minister in
registration decisions. The Charities Directorate fills some of the gaps left by this judicial
inactivity by publishing extra-statutory guidance on the purposes and activities it considers
charitable.” Over the last decade, these policies have arguably become the principal source of
guidance for the nonprofit sector and the general public on what the term “charitable” means.

CRA’s published guidance on arts activities provides a good example of the “gap-filling” role
that CRA policy plays in setting the outer bounds of the Canadian charitable sector. There is no
Canadian case law addressing whether, and in what circumstances, the advancement of the arts
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is a charitable purpose. The leading common law cases are English cases from the mid-20th
century.'® Arts organizations seeking charitable status in Canada therefore rely on CRA Guidance
CG-018, specifically the section concerning arts activities and charitable registration, which states
that, under the Income Tax Act, arts organizations may qualify for registered charity status as
either educational or “fourth head” charities. Guidance CG-018 cites the aforementioned English
cases for the proposition that “activities that further the fourth category charitable purpose of
advancing the public’s appreciation of the arts must satisfy two criteria: art form and style and
artistic merit” (CRA Guidance CG-018, 2012; emphasis in original). However, the 9,000-word
guidance goes further than the case law, asserting without specific authority that in order to
achieve registered charity status, “an organization must establish a common or widespread
acceptance of both the form and style of art within the Canadian arts community” (CRA
Guidance CG-018, 2012: para. 29). Appendix C to CRA Guidance CG-018 lists “the art forms

and styles that the CRA has consistently recognized to meet the art form and style criterion.”
Chamber music, short stories, and puppet work are all included on this list. However, applicants
wishing to advance the public’s appreciation of art forms that are not on the list, such as
electronic dance music or blogging, face the uncertain task of demonstrating to CRA that those
art forms have “common and widespread acceptance” within the Canadian arts community.

Much of CRA’s extra-statutory guidance on charitable purposes and activities is relatively
uncontroversial. However, it has proven challenging for CRA to develop satisfactory guidance on
“hot button” issues such as the advancement of religion and the limits on political advocacy by
charities. The CRA’s approach to the advancement-of-religion category has so far been to provide
as little public guidance as possible. The Charities Directorate has only one summary policy
directed toward the scope of the third head of charity: it was published in 2002 and is only two
sentences long. The Charities Directorate has apparently been developing a longer guidance on
the advancement of religion as a charitable purpose since 2005 (Carter & Leddy, 2009). However,
even though the “draft guidance” has been obtained under a Freedom of Information request
and published online (Blumberg, 2017), it has not yet been confirmed as an official policy.

CRA has historically taken a more proactive approach to the issue of political advocacy. Until
2018, the details of where CRA drew the line between the “charitable” and the “political”

were set out in Policy Statement CPS-022, “political activities,” 2003. CPS-022 interpreted and
fleshed out subsections 149.1(6.1) and (6.2) of the Income Tax Act, which permitted registered
charities to engage in non-partisan political activities that were “ancillary and incidental” to their
charitable activities and purposes, provided that “substantially all” of the charity’s resources
were not devoted to such activities (Parachin, 2017). The policy statement began by lauding
the experience and expertise housed within charities and by affirming the “essential role”
charities play in Canadian public policy debates. However, the policy went on to detail various
“constraints” on the ability of registered charities to participate in such debates (CPS-022:

para. 2). CPS-022 divided the activities of registered charities into three separate categories:

(a) prohibited, (b) political, and (c) charitable (CPS-022: para. 6). Supporting, or opposing,

any political party or candidate for public office was a “prohibited” activity. Communicating
directly to a public official that a law or policy should be retained, opposed, or changed was

a “charitable” activity. However, communicating to the public that a law or policy government
should be retained, opposed, or changed was characterized as a “political” activity, which was
subject to the well-known 10% expenditure limits."”
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CPS-022 roughly tracked the common law authorities on charities and political purposes.
However, it was evident from the policy statement that CRA took a stricter view than other
charity regulators of the advocacy that the common law prohibits. For example, CPS-022
required registered charities, if publishing voting records, to publish voting records of all
members of Parliament or a legislature and prohibited registered charities from “[singling] out
the voting pattern on an issue of any one elected representative or political party” (CPS-022:

s. 6.1). By contrast, CC9, the comparable policy produced by the Charity Commission for
England and Wales, explicitly allows charities to provide information on how politicians voted
on an issue “in order to influence them to change their position.”'® The English policy also
allows charities to use emotive material in their campaigns, provided it is factually accurate
(Charity Commission, 2008: s. 6.3, p. 23), while CPS-022 (s. 7.1) stated that it was “unacceptable
for a charity to undertake an activity using primarily emotive material.” It seems likely that the
stringency of the constraints set out in CPS-022 contributed to a prominent registered charity’s
decision to challenge the constitutional validity of the limits on non-partisan political advocacy
in a provincial superior court. In the resultant decision, the Ontario Superior Court of Justice
held that parts of subsection 149.1(6.2) and CPS-022 unjustifiably violated the freedom of
expression of the organization before the court, and declared them immediately of no force and
effect (Canada Without Poverty v Canada (AG), 2018).

The complexity of the nonprofit sector and the open-ended language of the registered charity
provisions drive nonprofit organizations, the Minister of National Revenue, and, ultimately,

the federal courts to rely heavily on CRA policy in deciphering the bounds of the registered
charity regime. There are merits to having extra-statutory guidance on the legal meaning of
charity. Online policy documents on what it means to “advance the arts” or carry out “incidental
advocacy” are far more accessible to the public than the 19th- and 20th-century English cases
on which those policy documents are often based. Extra-statutory guidance can improve the
predictability of the registered charity regime, encourage equality of treatment among the
regulated, and reduce costly communications between charities and the CRA (Freedman & Vella,
2012: 197). In a sector where the legislature and the courts are so often silent, the development
of extra-statutory guidance by officials with information, time, and expertise to focus on
registered charities is arguably crucial (Green, 2018: 312).

On the other hand, it is problematic to rely too heavily on CRA policy to set the outer bounds of
the Canadian charitable sector. “Soft law” always raises issues of democratic legitimacy, creating a
risk that the regulatory body making the guidance may go beyond, or act inconsistently with, the
intention of the legislature that authorized it to act (Green, 2018: 313). Relying on a regulator’s
extra-statutory guidance to develop the meaning of charity is especially problematic in a tax-
based regulatory regime like the registered charity regime. First, the CRA Charities Directorate
has a general tax administration mandate, which orients it, in the creation of registered charity
policy, toward the protection of the fisc (the public treasury) and the maintenance of the status
quo (Chan, 2016b: 109). Second, the CRA is not independent of the executive branch of the
Canadian federal government. This makes it subject to political influence in the development of
extra-statutory guidance affecting charities (Chan, 2016b: 140-142). Third, the Canadian courts
have so far shown little appetite for submitting extra-statutory guidance to substantive review
(Green, 2018: 337)." This makes it difficult for charities to challenge CRA policy documents on
the basis that they are inconsistent with the Income Tax Act or with the case law on the legal
meaning of charity.
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How Does the Current Canadian
Approach to the Legal Meaning of
Charity Differ from That of Other

Common Law Jurisdictions?

Historically, the Anglo-Commonwealth world shared a common law understanding of how the
concept of a charitable purpose should develop. Over the last two decades, however, many
Anglo-Commonwealth jurisdictions have undertaken wide-ranging projects of charity law reform.
Jurisdictions such as England and Wales, Scotland, and Australia have created new regulatory
bodies, specified the functions and objectives of their regulatory regimes, and enacted statutory
definitions of charity (Charities Act 2011 (UK); Charities and Trustee Investment (Scotland) Act
2005; Charities Act 2013, (Australia)). These statutory definitions have tended to expand and
make more specific the legal meaning of charity. Legislatures have added purposes such as the
advancement of culture, the prevention of poverty, and the advancement of amateur sport to the
traditional common law list of charitable purposes. Many modern charity law statutes also define
key terms such as “religion” and “sport” and clarify the operation of the public benefit rule (UK
Charities Act 2000: s. 1-3).

The fact that major Anglo-Commonwealth jurisdictions have enacted statutory definitions of
charity, while Canada has not, has created a further impediment to the judicial development

of the definition of charity in Canada. The reason is that foreign courts, and particularly the
English courts, have historically produced much of the common law jurisprudence on which
Canadian courts have relied in interpreting the meaning of the term “charitable/de bienfaisance”
under the Income Tax Act. Up until 2000, the published registration decisions of the Charity
Commission for England and Wales on topics such as internet rating software and the protection
of the environment were also a source of argument and analogy for Canadian registered charity
applicants. However, most Anglo-Commonwealth decisions on the meaning of charity are now
based on judicial interpretations of a statutory definition of charity, rather than on judicial
elaborations of the common law. Given the significant ways in which these statutory definitions
of charity diverge from the traditional common law definition,® it is now much harder to argue
that decisions emanating from the English or Australian courts are relevant to the interpretation
of the Canadian Income Tax Act. This dramatically narrows the pool of cases that Canadian
courts can draw upon in developing the meaning of charity through reasonable extension and
analogy.

A recent decision of Canada’s Federal Court of Appeal illustrates the impact that foreign
codification of the meaning of charity has had on Canada’s registered charity jurisprudence
(Credit Counselling Services of Atlantic Canada Inc v MNR [Credit Counselling], 2016). Credit
Counselling Services of Atlantic Canada Incorporated was a nonprofit corporation that had
enjoyed registered charity status in Canada since 1993. In 2013, the Minister of National Revenue
annulled the corporation’s registration on the basis that its principal object, the prevention of
poverty, was not charitable. Credit Counselling appealed the annulment to the Federal Court

of Appeal, arguing that, in line with society’s expectations, the court should incrementally

adjust the common law “relief of poverty” category to include the prevention of poverty (Credit
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Counselling, Factum of the Appellant: para. 28). The Federal Court of Appeal accepted that the
question of whether the prevention of poverty was charitable was an “extricable question of law”
that was reviewable on a standard of correctness. However, the court rejected the appellant’s
invitation to expand the first head of charity, relying in large part on the fact that England and
Wales had achieved a similar expansion through the enactment of the Charities Act 2011:

In the United Kingdom, Parliament adopted the Charities Act 2011, 2011, c. 25 and in

so doing included the prevention of poverty (in addition to the relief of poverty) as a
charitable purpose. In effect, the Appellant is asking this Court to do that which required
an act of the UK Parliament to do. In my view, just as in the United Kingdom, it will
require an act of Parliament to add the prevention of poverty as a charitable purpose
(Credit Counselling, 2016: para. 18).

Credit Counselling is further evidence of the Federal Court of Appeal’s view that the legal
definition of charitable purpose should evolve principally through legislation. However, the
decision also paints a bleak picture of how Canadian common law is likely to evolve now that
Canadian litigants have a dwindling pool of foreign common law precedents upon which to
draw. For in the absence of a case directly on point, the court was not prepared to contemplate
that the common law methodology of developing the meaning of charity by extension and
analogy to recognized charitable purposes might accomplish the same thing as the UK’s
legislative change.

Conclusion

The project of this chapter has been to explore the evolution of the legal meaning of charity
within Canada’s registered charity regime. We have identified various instances where the
Federal Court of Appeal has advanced or expanded the concept of a charitable purpose, using
the common law methodologies of analogy and reasonable extension to keep charity law
moving in accordance with new social needs.?! However, we have argued that the court has
more often refused to draw analogies with the existing case law or to advance the concept of
a charitable purpose. The cumulative effect of these refusals has been to freeze or stultify the
Canadian common law of charity. Recent legislative developments, including the extension of
charity-like privileges to nonprofit journalism and the amendment of the political activities rules,
have reinvigorated debate over the proper bounds of the Canadian charitable sector. However,
it remains the case that the principal way in which the legal conception of charity evolves

in Canada is through the CRA’s publication of extra-statutory guidance on the purposes and
activities that it considers charitable.

This is not an ideal state of affairs. Soft law has an important role to play in a regime of charity
regulation. However, it is problematic to rely upon a charity regulator’s extra-statutory guidance
as the primary mechanism for the concept of charity’s development. It is for this reason that

we have sought in this chapter to address the “structural” obstacles that have contributed

to the Federal Court of Appeal’s failure to meaningfully develop the concept of charity in
accordance with the traditional common law methodology. If we can address some of these
structural obstacles, or at least prompt Parliament, the provincial legislatures, and the courts to
acknowledge their existence, perhaps the frozen Canadian law of charities will continue to thaw.
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Notes

! For full list of qualified donees see Canada Revenue Agency, Guidance CG-010, “Qualified
donees.” Available online: https:
charities/policies-guidance/qualified-donees.html. Registered charities are subject to onerous
reporting requirements.

www.canada.ca/en/revenue-agency/services/charities-givin;

9, &

2 See s. 149.1(1) (“charitable organization/oeuvre de bienfaisance”; “charitable foundation/
Jfondation de bienfaisance”).

3 Citing Positive Action Against Pornography v MNR, 1988, at para. 8, for both the “definition
of ‘charity’ in its legal sense as well as for the principles that should guide us in applying that
definition.”

4 See “registered charity” (organisme de bienfaisance enregistré).

> The Income Tax Act specifies, for example, that the carrying on of a related business,

the disbursement of income to a qualified donee, and public policy dialogue carried on in
furtherance of charitable purposes are all charitable activities: Income Tax Act, 1985, ss. 149.1(1)
(“charitable activities™), 149.1(6).

¢ For a criticism of this position, see Chan, 2007.

7 Citing with authority R v Salituro, 1991, at p. 670.

8 This paragraph from Vancouver Society is also cited with authority at para. 28 of AYSA, 2007.
? Such approach is set out in Scottish Burial Reform, 1968.

19 Other notable unsuccessful attempts include: anti-nuclear war education in Toronto Volgograd
Committee v MNR, 1988; anti-torture advocacy in Action by Christians for the Abolition of Torture
v Canada, 2002; and ecological education through travel in Travel Just v MNR, leave to appeal to
SCC refused, 31804 (May 3, 2007).

1 Compare cases to Housen v Nikolaisen, 2002.

12 But see Action by Christians for the Abolition of Torture v Canada, 2002 FCA 499, at paras. 23—
24, where the FCA held that the characterization of a registered charity’s activities as “political”
was a conclusion of law that was subject to a correctness standard.

13 See, for example, Jones v T Eaton Co, 1973, at p. 645.

!4 Neither the Australian Charities and Not-for-profits Commission Act 2012, nor the Charities Act
2013, have parallel provisions, but the New Zealand courts have adopted a practice of directing
service on the Attorney General of appeals under the 2005 act: see Ellis (2018).
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5 The Canada Revenue Agency has developed an extensive collection of policy and guidance
documents, which articulate its views on whether and in what circumstances specific purposes
are charitable. See CRA, “Index of guidance products and policies,” online: https://www.canada.

ca/en/revenue-agency/services/charities-giving/charities/policies-guidance/alphabetical-index-
policies-guidance.html.

16 For example, cited by CRA, Guidance CG-018, 2012: Royal Choral Society v Inland Revenue
Commissioner, 1943; Shaw’s Will Trusts, Re, 1952; In re Shakespeare Memorial Trust, Lytton
(Earl) v Attorney General, 1923; and Re Litchfield, 1961 at p. 754 (SC of Northern Territory of
Australia).

7 CPS-022 interpreted the statutory requirement that “substantially all” of a charity’s resources
be devoted to charitable — non-political — activities in the Income Tax Act, to mean 10% of the
annual resources of most registered charities: see para. 6.

8 Compare Charity Commission (2008: s. 4.3, 17). The issue in question must be linked to the
charity’s purposes.

19 But see Canada Without Poverty v Canada (AG), 2018, where the court considered CPS-022 in
conjunction with ss. 149.1(6.2).

20 For example, the UK Charities Act 2000, s. 2(3)(a)(ii) provides that the advancement of religion
encompasses “religions that do not involve belief in a god.”

2 Such approach is set out in Scottish Burial Reform, 1968.
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